
 

 

 

 

 

 

The Equal Employment Opportunity Commission (EEOC) Issues 

Guidance on Vaccination in the Workplace! 

April 2021 

On Wednesday, December 16, 2020, the EEOC delivered welcome news in the form 

of a revised pandemic guidance concluding that employers generally can mandate 

that employees receive a U.S. Food and Drug Administration (FDA)-

authorized or approved COVID-19 vaccine. 

That EEOC guidance, however, includes a variety of cautionary 

instructions for employers, including for example, potential 

restrictions on disability-related questions and recognized 

protections that must be afforded to employees seeking exemption 

from vaccination requirements due to medical conditions or sincerely 

held religious beliefs. 

1. Can an employer require that employees receive one of the new FDA-

authorized COVID-19 vaccinations? 

ANSWER: Generally, yes.  The EEOC stated that equal employment opportunity laws 

“do not interfere with or prevent employers from following CDC or other federal, 

state, and local public health authorities’ guidance and suggestions.”  However, there 

are potential complications that employers must consider before implementing a 

mandatory vaccination program. 

The EEOC confirmed that vaccination itself is not a medical examination, but it also 

pointed out that certain medical-related questions need to be posed to an individual 

before the vaccine is given to assure that the person does not have a medical 

condition that makes the vaccine unsafe. The EEOC explains that those questions can 

constitute “disability-related inquiries” regulated by the ADA, which employers may 

only ask under certain circumstances. 



2. Can an employer ask an employee if he or she has already received the 

vaccine or, similarly, require proof that the employee has been 

vaccinated? 

ANSWER:  Generally, yes. The EEOC guidance explains that these particular 

questions do not constitute a “disability-related inquiry” because an employee may 

choose not to have the vaccine for a variety of reasons wholly unrelated to any 

medical condition.  However, an employer has to meet certain requirements if it 

wants to find out why an employee has not received the vaccine. Questioning the 

employee about the reasons that individual has not been vaccinated does constitute 

a “disability-related inquiry” because of the possibility that it will elicit information 

about a disability. 

That inquiry can only be made, according to the EEOC, if the question is “job-related 

and consistent with business necessity” as provided under the ADA. To meet this job-

relatedness standard, the employer will need to establish that the worker’s failure to 

be vaccinated would pose a “direct threat” to the well-being of that employee or 

others with whom the employee would have contact as part of his or her job duties. 

Language elsewhere in the EEOC pandemic guidance suggests that an employer 

should be able to establish that “direct threat” standard if the employee has 

significant contact with other workers or third parties as part of performing his or her 

job duties. 

3. Can an employer have its own medical staff or a contracted healthcare 

provider conduct the vaccinations? 

ANSWER:  Generally, yes. The EEOC guidance does not suggest an employer is 

barred from having its own in-house vaccination program or contracting directly with 

an outside healthcare provider to administer the vaccinations to the company’s 

employees. However, as indicated above, the EEOC does indicate that there are 

potential limitations on the employer either directly, or through a contracted service 

provider, asking pre-vaccination medical questions.  For that reason, some 

employers may mandate the vaccine but not administer it directly to employees. 

4. Can an employer fire an employee who refuses to be vaccinated?   

ANSWER:  Possibly, in limited circumstances.  The EEOC guidance reminds employers 

that it will need to make reasonable accommodations to employees seeking an 

exemption due to disability-related reasons or religious objections and will need to 

follow the established reasonable accommodation process under either the ADA or 

Title VII before taking any adverse employment actions.  The EEOC cautions 

employers that if it can establish that an employee who is not vaccinated poses a 

direct threat (that cannot be accommodated without an undue hardship), the 

employer can exclude the employee from the worksite, but the employer cannot 



terminate the employee without further consideration of the employee’s legal 

protections or other possible accommodation, including whether the employee can 

perform his or her job remotely.  In assessing hardship, the EEOC noted that the 

prevalence in the workplace of employees who already have received a COVID-19 

vaccination and the amount of contact with others, whose vaccination status could 

be unknown, may impact the undue hardship consideration. 

To learn more attend one of the compliance update training sponsored by HR 

Compliance Solutions, LLC.  
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